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CAUSE NO. 2022-68307 

 

MARK BURKE     §  IN THE DISTRICT COURT 

      §  

v.       §  234th DISTRICT COURT 

      § 

KPH-CONSOLIDATION    §  HARRIS COUNTY, TEXAS 

 

NON-PARTY NORMA THIEME’S OBJECTIONS TO SUBPOENA,  

MOTION TO QUASH SUBPOENA, AND MOTION FOR PROTECTION 
 

To the Honorable Judge of this Court: 
 

Pursuant to Texas Rules of Civil Procedure 176, 192 and 205, the recipient of the 

subject Subpoena (“Subpoena”) who is not a party to this action, Norma Thieme 

(“Movant”), files her Objections to the Subpoena, Motion to Quash the Subpoena, and 

Motion for Protection from Subpoena issued to her.  The Subpoena should be quashed and 

protection granted.  In support, Movant shows the Court the following: 

Relevant Background 
 

 

1. Mark Burke (“Issuing Party”) issued a subpoena to Movant for personal appearance to 

provide testimony and evidence at a hearing related to Issuing Party’s request for sanctions 

against the defendants in the above referenced case. 

2. Movant is not a party to the case in which the Subpoena was issued.  

3. Movant is an official court reporter certified in the state of Texas. 

4. The Subpoena for personal appearance was first served on Movant on the 24th day of 

February 2023, directing Movant to appear and provide testimony on March 20, 2023, and 

for her to “produce and permit inspection and copying of reporter’s case file and reporters 

recordings, or tangible things in possession, custody or control of that person, pertaining to 

the motion hearing held on Jan. 9, 2002 in the above styled case.” 
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5. Issuing Party purportedly seeks testimony and evidence about “facts” that occurred “off 

the record” in a temporary injunction hearing granted in favor of the plaintiff and against 

the Issuing Party, when the Issuing Party failed to appear in court. 

6. Movant acted as the official court reporter during the temporary injunction hearing.   

7. The Subpoena is properly subject to both Texas Rules of Civil Procedure 176 

(Subpoenas), 195 (Permissible Discovery; Form and Scope; Work Product; 

Protective Orders; Definitions) and 205 (Discovery from Nonparties). 

8. The following objections, motion to quash, and motion for protection are being 

timely submitted before the time specified for compliance.  Tex. R. Civ. P. 176.6(a), 

(c), (e) and (f). 

Objections to Subpoena by Movant 

9. Objection is made to the Subpoena in its entirety.   

10. The Texas Rules of Civil Procedure limit the scope of discovery to nonprivileged matters 

that are relevant to the subject matter of the action.  Tex. R. Civ. P. 192.3(a); see In re 

Daugherty, 558 S.W.3d 272, 278 (Tex. App. 2018).  It is an abuse of discretion for a trial 

court to permit discovery that exceeds the rules of procedure.  Id., relying on In re CSX 

Corp., 124 S.W.3d 149, 152 (Tex. 2003) (orig. proceeding). 

11. A court reporter’s audio backup tape of a hearing is not part of the record and thus, not 

subject to public access.  In re Daugherty, 558 S.W.2d at 272.  Parties have no right to 

access a court reporter’s audio tape or notes - - they are not part of the judicial record or 

otherwise publicly accessible.  Id.   

12. “Court reporters are an integral component of the judicial process and will, by 

necessity, frequently be present during proceedings under circumstances that will 

result in their overhearing statements from lawyers and judges alike. Subjecting 

court reporters to the discovery process on this account would inexorably invade 
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the judicial process. In re Daugherty, 558 S.W.3d at 279; see Tex. R. Civ. P. 327(b); 

Tex. R. Evid. 606(b); Kennedy v. Great Atl. & Pac. Tea Co., Inc., 551 F.2d 593, 

594–95 (5th Cir. 1977); Terrazas v. Slagle, 142 F.R.D. 136, 140 (W.D. Tex. 1992).  

Moreover, generally speaking, ordering a court reporter to produce the audio backup 

tape may cause the reporter to violate his or her professional ethics because the 

audio backup tape may contain inadvertent comments, off-the-record discussions, 

or attorney-client privileged communications that should not be released or 

disclosed. See An Attorney Requests a Copy of a Reporter's Backup Audio Media, 

NCRA COPE—Op. (2014) (cautioning court reporters that complying with order 

to produce audio backup tapes may violate National Court Reporters Association's 

code of professional ethics, which requires reporter to preserve confidentiality and 

ensure security of information entrusted to reporter). 

 

In re Daugherty, 558 S.W.3d at 279. 

13. Objection is made to the Subpoena in that Issuing Party has subpoenaed Movants 

recordings, case file, notes and other tangible things in Movant’s possession relating to 

the hearing at issue and these items are privileged and non-discoverable.  See Tex. R. Civ. 

P.  192.3(a). 

14. Objection is made to the Subpoena in that Issuing Party has subpoenaed the personal 

testimony of Movant, a certified court reporter, regarding the information enumerated 

above and ex parte communications surrounding that hearing, which are privileged.  Id.  

15. Issuing Party cannot demonstrate materiality and relevance. And, if a showing of 

materiality is not made by the issuing party, it is proper for a trial court to quash a 

subpoena. Luvano v. State, 183 S.W.3d at 924-25 citing Ealoms v. State, 983 S.W.3d 

853, 859 (Tex. App. –Waco 1998, pet. ref’d) and Martin v. Darnell, 960 S.W.2d 838, 

840-41 (Tex. App. –Amarillo 1997, no pet.).   

16.  Objection is made to the Subpoena in that Issuing Party has failed to demonstrate 

materiality or relevance of the items and testimony sought and Issuing Party is not 

entitled to such information and testimony.  
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Motion to Quash 

17. Movant adopts the background facts in Paragraphs 1 through 8 above, and objections in 

Paragraphs 9 through 16 above. 

18. For the reasons set forth herein, the Subpoena for personal appearance and testimony, and 

to produce documents and audio tapes should be quashed because the testimony and 

information sought is privileged, neither material nor relevant and because compliance 

would be unreasonable. 

19. For these reasons set forth, Movants respectfully requests that this Honorable Court quash 

the Subpoena. 

Motion for Order of Protection 

1. Movant adopts the background facts in Paragraphs 1 through 8 above, and objections in 

Paragraphs 9 through 16 above. 

2. Pursuant to Tex. R. Civ. P. 176.6, Movant seeks an order of protection against compelling 

her personal appearance to provide testimony and to produce any files, recordings or any 

other information pursuant to the Subpoena, for good cause shown in Paragraphs 1 

through 16 above.  

3. This motion for a protective order is compliant with Tex. R. Civ. P. 176.6(f) as it is filed, 

and objections made prior to or at the time and place specified for compliance. 

Request to Grant Motions to Quash and for Protection and Alternatively,  

Request for a Hearing  

 

 Movant requests this Court to grant her motion to quash and request for protection.  

Alternatively, Movant requests a hearing on her objections and motion to quash and for protection. 
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PRAYER 

 
For the reasons herein, and in the interests of justice, Movant respectfully requests 

this Court to outright grant Movant’s motion to quash and for protection, or alternatively, 

grant Movant a hearing on the motion to quash and for protection. Movant requests that 

the Court issue an order quashing the Subpoena issued to Movant and to further issue an order 

granting a Motion for Protection as set forth herein. 

 

Respectfully submitted, 
 
 

OF COUNSEL:                                             

CHRISTIAN D. MENEFEE                         

/s/ Rachel Fraser 

RACHEL FRASER 

Senior Assistant County Attorney 

Texas Bar 24079725 

Federal (Southern District) No. 2553428 

1019 Congress 

Houston, Texas 77002 

(713) 274-5383 (telephone)  

Rachel.Fraser@harriscountytx.gov 

 
 

Certificate of Service 
 

I certify that the above motions were electronically served via state mandated e-service 

upon Issuing Party on March 2, 2023 and was served on Issuing Party by email to 

browserweb@gmail.com . 

 

Rachel Fraser  
Rachel Fraser 

Sr. Asst. County Attorney 


